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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: Petitioners petitioned the Court to
redeterm ne deficiencies respondent determned in their Federal
i ncome taxes for 1994 and 1995 of $2,311 and $3, 705,

respectively. Sonme of the adjustnents in respondent’s original
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determ nations are no longer disputed.? The issue remnining for
decision is whether petitioners are |iable for self-enploynent
tax under section 14012 on val ue-added paynents that Eric Fultz
(M. Fultz) received froman agricultural cooperative. W hold
t he val ue-added paynents are subject to the self-enploynent tax.
FI NDI NGS OF FACT

Sonme of the facts have been stipulated. The stipulation of
facts and the attached exhibits are incorporated herein by this
reference. Petitioners, husband and wife, resided in Tracy,
M nnesota, at the tine their petition was filed. During al
rel evant years, M. Fultz was a farmer and ran a farm operation
involving grain and |ivestock. Sandra Fultz (Ms. Fultz) was a
st ore manager

1. Fultz Farns, |nc.

Fultz Farns, Inc. (Fultz Farns), was incorporated in
Decenber 1990 by Bernard Fultz, M. Fultz's father. During the

years at issue, petitioners owned approximately 470 acres of farm

!Respondent has conceded an adjustnment in “1. A, AG Rent-SE
| ncone” for 1994 and 1995, along with the corollary and
conput ational adjustnents associated with that adjustnent. In
addition, petitioners presented no argunment nor provided any
evidence with regard to adjustnents “1.B. Dividends” or “1.D
Pat ronage Dividends” for either year and therefore have conceded
t hose adj ust nents.

2Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. All dollar anmpbunts are rounded.
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| and which they |leased to Fultz Farnms. Fultz Farns was invol ved
in grow ng crops, such as corn and soybeans, and hog farm ng.
The corn and grain grown on the farmal so provided feed for
livestock. During the years in issue, Dennis Fultz, M. Fultz's
brot her, was president of Fultz Farns, and M. Fultz was vice
presi dent, secretary, and treasurer of Fultz Farnms. Dennis Fultz
and M. Fultz were also directors.® During 1994 and 1995, M.
Ful tz owned 33 percent of Fultz Farns.

2. M nnesota Corn Processors

In approximately 1982, M nnesota Corn Processors (MCP), an
agricultural cooperative, was fornmed under the |laws of the State
of M nnesota, by a group of Mnnesota farners.

MCP’s goal was to collectively provide a corn processing
capability to its nmenbers and to realize profits for the nenbers
based upon the increased val ues of that processed corn. Had MCP
not been created, petitioners and other farmers woul d have been
limted to selling their corn as raw corn, and the processing
profits woul d have been realized by others.

MCP's articles of incorporation authorized it to issue
30, 000 shares of common stock at $50 per share and 100, 000 shares
of nonvoting preferred stock at $50 per share. The shares of

such stock could be held only by producers of agricul tural

Bernard Fultz resigned as vice president of Fultz Farns in
January 1992 and as a director of Fultz Farns sonetine between
January 1993 and January 1994.
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products “who reside in the territory served”. “Producers”
referred to persons “actually engaged in the production of one or
nmore of the agricultural products handl ed” by MCP. Producers of
agricultural products eligible for nmenbershi p and havi ng acquired
a mninmumof 5 shares of commobn stock of MCP were recogni zed as
menbers.

a. Units of Equity Participation

M. Fultz purchased shares of stock in MCP in approxi mately
August 1982 when MCP was first organized. Subsequently, before
June 1995, Ms. Fultz also acquired stock in MCP. Both
petitioners held enough shares of MCP stock in 1995 to qualify as
menbers of MCP. As nenbers, they were able to purchase
additional “units of equity participation” (units) in MCP
Bet ween July 1984 and June 1992, M. Fultz purchased a total of
20,000 units. During the years in issue, M. Fultz purchased
10,000 units in June 1994 and 5,000 units in Decenber 1995. In
addition, M. Fultz executed a subscription agreenent in January
1995 in which he agreed to pay for an additional 10,000 units
with a 10-percent downpaynent imredi ately and the remai nder due
intw later installnments. The record does not indicate whether
this transaction was conpleted. Ms. Fultz purchased 2,000 units
in June 1995 and 2,500 units in Decenber 1995. Each unit
represented one potential bushel of corn that the nmenber m ght

agree to supply to MCP
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In order to supply corn to MCP, a producer was required to
hold at |least 5,000 units. Corn producers who wi shed to supply
corn to MCP were also required annually to execute a uniform
mar keti ng agreenent (UMA). The producer was obligated to deliver
to MCP the nunber of bushels provided in the UVA. Al though both
petitioners were nmenbers of MCP, the record contains only UMAs
executed by M. Fultz.

b. UMAs Between MCP and M. Fultz

M. Fultz executed a UVA dated July 29, 1995, for the year
1995 and al so executed a UVA for 1994, but that agreenent is not
a part of the record. Collectively, the units and the UVAs
defined the scope of M. Fultz’'s obligation to MCP

Pursuant to the UMAs between M. Fultz and MCP, M. Fultz
was obligated to deliver to MCP a certain amount of corn during
each processing year.* The UMAs outlined the terms with respect
to production, processing, and marketing of the corn. The UVAs
M. Fultz executed in 1994 and 1995 obligated MCP to process the
grain each year in a manner it deened to be in the best interests
of the cooperative and its nenbers and to market the processed
corn products at the best price that could be obtained on the
open market. M. Fultz was obligated to acquire and deliver the

cornto MCP. In the UMAs, M. Fultz appointed MCP as his agent

“MCP' s processing year started on the first day of Cctober
of each year and ended on the | ast day of Septenber of the
foll ow ng year.
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in both the selling and marketing of the corn commtted to MCP
In addition, MCP had “sole and conplete discretion in all phases
of the marketing activity”. The 1994 and 1995 UMAs did not
obligate Fultz Farns; only M. Fultz and MCP were parties to the
agreenents.

The UMAs specified that MCP was obligated to pay M. Fultz
for delivered corn as follows: (1) An initial paynent of 80
percent of the |oan value per bushel of corn delivered within 5
days of MCP' s acceptance of the corn; (2) storage and i nterest
paynents for corn delivered after October 1 of each processing
year; (3) an additional paynent ("val ue-added paynment”) for the
val ue added to the corn during its processing by MCP, which was
to be based on a yearend determ nation of MCP's “net proceeds
fromall of its operations” which would further conpensate M.
Fultz for his corn and still allow MCP to retain its financia
integrity; and (4) patronage divi dends.

Under the UMAs, M. Fultz was required to produce and
deliver corn to MCP for processing three tinmes a year (CQctober
t hrough January; February through May; and June through
Septenber), giving approximately a third of the total required
annual quantity at each delivery tine. M. Fultz was free to
satisfy his delivery obligations through several neans. He could

nmeet these obligations to MCP wth corn that was grown on his own
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farmor acquired on the open market, by hiring an outside grower,
or from pool corn

Pool corn was corn mai ntai ned by MCP and nmade avail able for
menbers to use in order to neet their production and delivery
obligations under the UVAs. A nenber using pool corn conpleted a
“pool corn certificate” which required that nmenber to check a box
on the certificate requesting that the obligation be fulfilled
t hrough the pool and to charge the nenber’s account with an
acquisition fee of 5 cents per bushel or the going charge at that
time for this service. Any check that was sent to M. Fultz in
paynment for delivered corn woul d have been offset by whatever
charge he had incurred for the pool corn. The pool corn
certificates were sent directly to M. Fultz, not Fultz Farns.
If Fultz Farms fell short of corn to satisfy M. Fultz's
obligation to MCP, on sone occasions corn was purchased by Fultz
Farms froma |local elevator in |lieu of using pool corn.

3. Petitioners’' 1994 and 1995 Tax Years

a. Leases Between Petitioners and the Corporation

In 1991, M. Fultz executed a | ease agreenent with Fultz
Farms. This |ease renmained effective in 1994 and 1995 and
reflected petitioners as lessors and Fultz Farns as | essee.

The | ease provided that petitioners would receive rent from
Fultz Farns for a house, farmland, and MCP shares. Because of

the parties’ partial settlement, only the MCP shares are rel evant
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to this opinion. The |lease rate on MCP shares rented from
petitioners was 50 cents per bushel of corn delivered to MCP
MCP was not a party to the | ease arrangenent, and Fultz Farns was
nei ther a sharehol der nor a nenber of MCP

In 1994 and 1995, M. Fultz personally received val ue-added
paynments from MCP by check. Wen M. Fultz received the checks
for val ue-added paynents from MCP in his nane, he deposited the
checks within a day or two, and he or Ms. Fultz then wote out
personal checks to Fultz Farnms for the sanme anounts.

b. Petitioners’ Menber Activity Wth MCP

In 1994, M. Fultz received val ue-added paynents from MCP of
$10, 590, and in 1995 he received $15, 718 in val ue- added paynents.
For both years, processed corn had a higher fair market val ue
t han raw corn

The anobunts of the val ue-added paynents had no i npact on the
anount petitioners were to receive under the |l eases. Fultz Farns
had no contractual relationship with MCP with respect to the
val ue- added paynents. For both 1994 and 1995, Fultz Farns
experienced shortfalls in the required bushels M. Fultz was to
produce. As a result, M. Fultz had to purchase 26,000 bushel s
of pool corn in 1994 to supplenent the 9,600 bushels actually
delivered and 8, 403 bushels of pool corn in 1995 to suppl enent

the 10, 797 bushel s actually delivered.
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C. Petitioners’ |Incone Tax Returns and Respondent’s
Det er m nati ons

Petitioners tinely filed their 1994 and 1995 Federal incone
tax returns. Wth respect to self-enploynent tax, petitioners
did not conplete and attach to either return a Schedul e SE,
Comput ati on of Self-Enpl oynent Tax.

Respondent nmade adjustnents to M. Fultz' s self-enploynent
income of $9,618 for 1994 and $14, 380 for 1995, which reflect the
anmounts he ultimately received fromFultz Farns per the | ease
related to the val ue-added paynents, and in each year the
adjustnment is |ess than the actual val ue-added paynents to M.
Fultz. W accept this as a partial concession by respondent, but
our holding is based upon the original paynents fromMP to M.
Fultz, not petitioners’ relationship with Fultz Farns.

Respondent conpl eted and attached to the notice of deficiency
Schedules SE for M. Fultz's self-enploynment tax for the years at
issue. No self-enploynent tax was determned for Ms. Fultz for
1994 or 1995. Respondent also determ ned that petitioners are
entitled to a deduction equal to one-half of the anpbunt of M.
Fultz's self-enploynment tax liability.

OPI NI ON

This case presents the question whet her val ue-added paynents
M. Fultz received from MCP, a M nnesota agricul tural
cooperative, are subject to self-enploynent tax under section

1401(a). Paynents from MCP have previously been the subject of
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decisions of this Court and the Court of Appeals for the Eighth
Circuit, where an appeal of this case would lie. In Bot V.

Commi ssioner, 118 T.C. 138 (2002), affd. 353 F.3d 595 (8th G

2003), this Court held, and the Court of Appeals affirned, that
val ue- added paynents recei ved by nenbers of MCP were subject to
sel f-enpl oynent tax, and that the self-enploynent incone of a
menber of MCP includes incone that the nenber derives fromthe
busi ness conducted by MCP as an agent of the nenber.

It has been stipulated that before the period in dispute M.
Ful tz purchased shares of stock in MCP and “units of equity
participation”. M. Fultz entered into UVAs with MCP in which he
represented he was a producer or owner of the corn he would
deliver under the MCP program Corn was delivered to MCP to neet
his obligation on his accounts to MCP, and he received val ue-
added paynents from MCP. All these factors were present in Bot.
Nevert hel ess, petitioners maintain the present case should be
di stingui shed from Bot because they entered into a | ease
agreenent with Fultz Farnms under which they purportedly assigned
to Fultz Farns all their responsibilities and duties as hol ders
of the units and all the val ue-added paynents due from MCP
Petitioners also assert that although M. Fultz received the
checks representing the val ue-added paynents from MCP
petitioners imediately wote a check to Fultz Farnms for the ful

anount of each check issued to M. Fultz by MCP. Petitioners
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mai ntain that once Fultz Farns was incorporated, they no | onger
had the assets and ability needed to grow the corn required by
M. Fultz’'s equity participation in MCP. Petitioners represent
that Fultz Farns assunmed the obligation to produce the corn for
MCP pursuant to the | ease, and the paynents they personally
received fromFultz Farns were akin to the rent on the farmreal
estate paid to themby Fultz Farns. Accordingly, petitioners
argue they were not subject to self-enploynent tax. See MNanara

v. Comm ssioner, 236 F.3d 410 (8th Cr. 2000), revg. T.C Meno.

1999- 333.

This dispute is sinply stated as whether the |ease
arrangement with Fultz Farnms precludes the inclusion of the MCP
val ue- added paynents in M. Fultz' s self-enploynent incone.
There are several aspects of the UMAs with MCP and the facts
regardi ng the MCP paynents that present inpedinents to
petitioners’ position.

To purchase units in MCP, the purchaser was required to own
stock in MCP. M. Fultz owed the MCP stock; Fultz Farnms did
not. M. Fultz entered into the UMAS with MCP whi ch appointed
MCP as his agent, and he agreed to deliver the requisite
guantities of corn to MCP each year. Fultz Farns was not a party

to any agreenment with MCP. In his agreenent with MCP, M. Fultz
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represented hinself as the grower or owner of corn. M. Fultz
was personally obligated to MCP and personally benefited fromhis
agreenents wth MCP through the receipt of paynents from MCP

Petitioners’ position presents an argunent anal ogous to the

t axpayers’ argunent in Bot v. Conm ssioner, supra. The Bots

argued that their intent in purchasing the MCP equity units was
to make an investnent; they reasoned that this subjective intent
prevented the application of the self-enploynment tax to the
proceeds received from MCP. This Court and the Court of Appeals
for the Eighth Grcuit rejected this argunent. The Court of
Appeal s expl ai ned why the Bots’ argunent fail ed:

Despite their assertions that they bought the units of
participation as an investnent, the program operated on
the basis that they were producers or owners of the
corn delivered under the program and that MCP acted as
their agent in further processing and marketing the
corn. The Bots should be held to their

representations. |If they want the benefits of the coop
program they nmust bear the burdens as well.

Estate of Bean v. Commir., 268 F.3d 553, 557 (8th Cr
2001) (“Once chosen, the taxpayers are bound by the
consequences of the transaction as structured, even if
hi ndsi ght reveals a nore favorable tax treatnment.”).

Bot v. Conm ssioner, 353 F.3d at 601-602. This reasoning applies

to petitioners’ assertion that they assigned their rights under
the MCP agreenents to Fultz Farnms because petitioners’ purported
assignnment did not bind MCP. Fultz Farns did not own any stock
in MCP, was not a nenber of MCP, and woul d not have been able to
contract wwth MCP for the delivery of the corn. MCP paid M.

Fultz, not Fultz Farns, as the grower or owner of the corn, and



- 13 -
MCP acted as M. Fultz’s agent in marketing the corn.
Accordingly, we find this case is controlled by Bot v.

Comm ssioner, 118 T.C 138 (2002), and thus hold the paynents

from MCP nust be included in M. Fultz's incone fromself-
enpl oynent .

In light of the foregoing, and to reflect concessions by the

parties,

Deci sion will be

entered under Rul e 155.




